The essence of military service "is the subordination of
the desires and interests of the individual to the needs
of the service. ".9

autonomy within the military as there is in the larger
civilian community.7 However, should that fact hold
true when it comes to one's medical decisions and the
relationships between patients and physicians in the
military?
When the law enters the field of bioethics, it provides
a rich language for exploring bioethical issues and
provides the tools for action and the means for dialogue.'
As the environment surrounding the meeting of the
physician and patient in the military changes, so does
the dynamic of the relationship and the parties' options
for action. This article begins with an overview of the
patient-physician relationship and how it functions in
both the civilian and military world. Next, it discusses
the military health care system and how members of
the military are barred from initiating malpractice suits
against the U.S. Government and individual military
physicians, and the possible impact this restriction has
on the patient-physician relationship. It then discusses
how the patient-physician relationship changes due to
the varying importance of the stakeholders and interests
present under different specific circumstances.
Throughout this article, the phrase "military patient" is
used as the generic term applying to a sick, injured, or
wounded member of the military who receives medical
care or treatment from medically-trained personnel
who make medically substantiated decisions based
on medical military occupational specialty (MOS)
specific training. 9 The term "physician" refers to the
medically-trained personnel who administer treatment
and make medical decisions based on their medical
MOS training.10

Military law and custom prohibit many acts that most
civilians would categorize as normal human behavior
under the catch-all justification "for the good order
and discipline of the military."2 Internal orders and
the Uniform Code of Military Justice (UCMJ) alike
3
impose restrictions on dress and personal appearance,
speech, 4 homosexual activity,' and even everyday
relationships. 6
While military personnel maintain
many of the same rights and burdens as members of
the civilian community, there is simply not the same
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Generally, a few main principles comprise the relationship

issues include veracity and disclosure of information,
The first,
privacy, confidentiality, and fidelity."
veracity, is important in a patient-physician relationship
because it is a part of the respect physicians owe to their
patients. Consent is not informed unless it is based on
truthful communication, and it invokes obligations of

fidelity and promise-keeping, and the trust necessary
for successful interaction and cooperation.12 Veracity
is not absolute, however as nondisclosure, deception,
and lying will occasionally be justified when veracity
conflicts with other obligations.' 3

for neglectful or reckless acts give doctors an incentive
to provide patients with the best care possible.

The second principle, right to privacy, refers to
protection against unauthorized access to and reports
about a person.14 The rule of privacy can often conflict
with concerns for the safety and welfare of others.'" For
example, physicians are concerned with issues ofprivacy
when an HIV-positive patient refuses to inform family
members or lovers of his or her condition.' 6 The third
principle, confidentiality, is related to privacy in that
while patients lose some of their privacy when they grant
physicians access to their bodies and personal histories,
they maintain some degree of control of the information
generated about them through the confidentiality of their
physicians.' 7 When one person divulges information
to another with the implicit promise that the receiver
will not reveal that information to any other person,
the receiver should respect that implicit promise.'
The difference between a breach of confidentiality and
a breach of privacy in the medical setting is that an
infringement of confidentiality occurs when a physician
with the duty to protect information fails to protect
that information or deliberately discloses it without the
consent of the patient.' 9 A breach of privacy, on the
other hand, would occur if someone merely broke into
20
the hospital and stole the information.

Even in the civilian world there is an inherent
imbalance of power between the patient and the
physician. Within the military, unique pressures only
accentuate this imbalance of power, as the military is
a hierarchical organization and its operation is based
on the presumption of obedience. 27 Because of this,
both military physicians and patients face challenges
different from their civilian counterparts.

Lastly, rules of fidelity or promise-keeping are rooted
in respect for autonomy, and provide a strong warrant
for an individual's obligation to keep promises. 2' Upon
making a promise, one creates an expectation on the
part of others who then rely on the promise and have
a valid claim to its being kept.2 Promises, such as the
promise to think of the patient's welfare and the related
promise that the physician will not abandon the patient,
23
are important to the patient-physician relationship.
There is another extremely important aspect of the
civilian patient-physician relationship: the tort. One of
the law's oldest aims is to resolve disputes. American
law fulfills this aim partly through the law of torts,
settling the dispute between the injurer and the victim
and restoring the victim to his or her prior well-being. 24
Building on tort doctrines, courts have developed the
principle of informed consent, which serves three
bioethical goals: (1) to help resolve disputes over
injuries caused by a doctor's failure to inform a patient
adequately; (2) to recompense -however crudely -the
injured patient; and (3) -more ambitiously -to improve
the way doctors treat patients. 25 Tort law's loftiest goal
in the medical realm should be to improve the way
doctors treat their patients.26 The possible consequences
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The discipline and "order-centric" nature of the military
inherently reduces a military patient's autonomy in
comparison to a civilian patient's autonomy. Like the
physician, a military patient must answer to the military
command which has its own set of expectations for
the cooperation of the soldiers on medical matters. A
soldier on active duty will usually be required to accept
medical care considered necessary to protect his own
life or the life of those around him.28 Additionally,
unlike their patient counterparts in a civilian setting,
patients in a military setting may suffer from numerous
psychological illnesses, which can occur from the
stresses of combat or from the guilt associated with a
medical evacuation from the combat zone. 29 There is
also a pre-existing reduced state of autonomy when it
comes to medical decisions involving vaccinations,
as the President of the United States may mandate
vaccinations despite the patient's refusal. 30 The level
with which the command and nation's interests come
before that of the patient varies depending on the stage
of military life.
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The Manual for Courts-Martial defines the term
"medical officer" as "an officer of the Medical Corps
of the Army, an officer of the Medical Corps of the
Navy, or an officer in the Air Force designated as a
medical officer." 3' Health care professionals serving
in the military play a variety of roles, including,
for example, pathologists, primary care physicians
and nurses, battlefield clinicians, and advisors to
interrogators. 32 However, what separates military from
civilian physicians is that once he or she is a member
of a military branch, the physician is subject to the
same chains of command, rules, restrictions, and bodies
of law as all other members of the military, including
criminal consequences for failing to follow orders. 33
These competing interests give rise to the issue of "dual
loyalty," which transpires when the physician feels

caught between the obligation to help another human
being under his or her care and a demand (formal or
informal, explicit or implicit) to act on behalf of some
other entity.34 This dual loyalty conflict between the
practice of medicine, the interests of the patient, and
pressures from the military and command produces the
majority of biomedical issues and highlights the inherent
conflict between patients and their doctors throughout
different stages of one's military career.35

iii., Military1.Pain -hysician nte.ractio
Many challenges of the military patient-physician
relationship present themselves differently as the
military setting around the meeting of the patient and
physician change. For example, on one hand, the
military patient may not be as eager for the physician
to release him as a civilian would be if it meant a swift
return to the battlefield. On the other hand, a patient
may be more inclined to lie about symptoms and
pains if he is eager to perform his duties and wants to
return to the battlefield. Depending on which interests
the patient holds highest - either his own interests or
those of the patient's unit, mission, or nation - the
patient may make medical decisions and requests that
a civilian in the same situation would not make. These
include decisions such as requesting release to return
to battle before medically-ready or asking to remain
in the hospital after fully healing to avoid the same
result. In turn, the issues put pressure on the military
physician that he would not face in the civilian world.
It is not likely that a determination of whether to release
a patient or not has such drastic consequences on the lay
patient in a civilian hospital. Outside of certain medical
conditions that require extra attention from the doctor
after the patient leaves, the possibly extreme character
of the location of the release has an impact on both
the military patient and the military physician in their
relationship and decision-making.

C BIoethialssues
In the study of bioethics there are a few recurring
terms and, arguably, four main principles: Autonomy,
beneficence, nonmaleficence, and justice.36 Autonomy
is the principle usually assigned to the patient,
indicating that independent actions and choices of the
individual should not be constrained by others. 37 To
act autonomously, the patient must act intentionally,
with understanding, and independently of controlling
influences. 38 Autonomy is the foundation for rules
relating to disclosure of information on the side of
39
the physician, and consent on the side of the patient.
Paternalism on the part of the physician is in constant
conflict with the autonomy of the patient, and may
include actions such as withholding information from
the patient or going forward with a procedure despite

the wishes of the patient if the doctor believes it is in the
patient's "best interest." Informed consent is important
to the promotion of autonomy in medical decisionmaking, 40 and requires the doctor to disclose material
information to the patient such as risks, discomforts,
benefits, side effects, alternatives, risks if left untreated,
and personal interests unrelated to the patient's health
prior to treatment. 41 Additional-and equally important
-concepts are the related non-maleficence and
beneficence. Non-maleficence is the principle that one
has a duty not to inflict evil, harm, or risk of harm on
others while beneficence is the principle that one has a
duty to help others by doing what is best for them. 42

Those who exercise command authority over military
personnel have an obligation to protect the rights,
dignity, and autonomy of their subordinates to the
greatest extent possible without jeopardizing the
military mission or the welfare of military personnel
as a whole. 43 That said, in addition to conflicting
bioethical principles, a physician in the military will
confront the simultaneously competing interests of
multiple stakeholders throughout his career. First, the
physician has a duty to the patient. Depending on the
circumstances that bring the soldier into contact with
the physician, the physician may experience varying
relationships withthe soldier. These canrange from peace
time to on the battlefield, and even in the courtroom. 44
Additionally, not only does the military physician see
the soldier as his patient, but also as his or her fellow
soldier. Second, the physician has an obligation to the
medical community's general standards and practices.
Despite the military physician's - at times - special
circumstances, the medical community has standards
and practices that it does not feel are ever appropriate
to compromise. 45 Third, the physician has a duty to the
military command and superior officers. Command
is the authority that a commander exercises over his
subordinates by virtue of his rank or assignment. 46 One
cannot become a military doctor unless he or she is in
the military and accepts the obligations that come with
it. This subjects the physician to the same rules and
laws as any other soldier; physicians face the same
consequences for failing to followx orders. Fourth, the
physician has a responsibility for society, as a whole,
and the state's dependence on the proper functioning of
the military for safety and order. Because of the special
nature of the military and the importance of maintaining
good order, the military has its rules, regulations, and
disciplines to provide for a proper defense of the nation.
By joining the military, the doctor makes a promise to
put the needs of the command and society before his or
her own. 47

From the patient's point of view, his or her autonomy is already compromised
for the sake of the armed forces and national security. For example, "the
[Department of Defense], through administrative, 48 legislative, 49 and
executive 0 action obtained its own exception to the consent requirement,
which has been upheld despite constitutional challenge."' Under civilian
standards, consent to a drug or treatment is of the utmost importance. A
person of adult years of sound mind has the right, in the exercise of control
over his own body, to determine whether or not to submit to lawful medical
treatment.52 Patients in the military are bound to follow orders, and certain
federal provisions make it lawful to put the needs of the nation before those
of the patient.
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A major selling point for the military is its well-known and highly regarded
health care system.53 Congress took steps to create and maintain high
morale in the uniformed services by providing an improved and uniform
program of medical and dental care for members and certain former
members of those services and their dependants. 54 The health care program
serving active duty service members, retirees, their families, survivors,
and certain former spouses is called TRICARE.
On its website, the
TRICARE program states that it "brings together the health care resources
of the uniformed services and supplements them with networks of civilian
health care professionals, institutions, pharmacies, and suppliers to provide
access to high-quality health care services while maintaining the capability
to support military operations." 56 The program covers a wide range of
services, including medical, dental, vision, mental health and behavior, and
life events 57 using both military and civilian physicians.

A.Malpr cee Suits Generaliv
As previously mentioned, the law of torts is an important aspect of
resolving disputes which stem from claims of medical malpractice
and negligence between patients and their physicians. 8 The medical
malpractice system has two primary goals: to compensate injured patients,
and to deter physicians from careless behavior. 59 Allowing patients to
seek redress for the negligence of their physicians has forced changes in
the attitudes and behaviors of physicians, and led them to become more
accommodating to the needs of their patients. Knowing that their actions
could produce a liability has even led some hospitals to manage risk by
setting policies. 60 Furthermore, while in traditional negligence cases, the
duty not to act negligently applies among all persons regardless of their
relationship to one another, the idea behind medical malpractice liability
is that by undertaking the voluntary role of physician, the doctor creates a
6
special relationship between him or herself and the patient. ' In the medical
profession, the relevant standard of care is objective and looks to whether
the practice conforms to the standard of care practiced by another member
of the medical profession. 62

Military doctors are different from most civilian doctors in that they are
not private individuals but employees of the federal government. In
fact, perhaps no relation between the government and a citizen is more
distinctively federal in character than that between the government and
members of its armed forces.63 While the Federal Tort Claims Act mandates

that the government shall be liable to the same extent as a private individual
under similar circumstances, 64 the statute also makes certain exceptions that
take away this privilege from members of the armed forces. The Supreme
Court in Feres v. United States held that the U.S. Government is not liable
under the Federal Tort Claims Act for injuries to servicemen where the
injuries arise out of or in the course of activity incident to service. 65 This
means that a soldier has no means for redress from the negligence of his or
her military physician if the injury arises from activity incident to service. 66
In Feres, the Court held that the service members fail the test for applicable
claims against the government because: (1) the plaintiffs could not point
to the liability of a "private individual" even remotely analogous to their
claims; and (2) there is no liability "under like circumstances." 67 The
Court's analysis for the first reason said there was no analogous private
individual because the Court "knew of no American law which ever has
ever [sic] permitted a soldier to recover for negligence against either his
superior officers or the Government he is serving." 68 As for the second
reason, the Court said that there are no like circumstances because "no
private individual has the power to conscript or mobilize a private army
with such authorities as the Government vests in echelons of command." 69
It is important to note that in the Feres opinion, the Court did not mention
the patient-physician relationship or the standard for a medical breech, two
factors typically discussed in medical malpractice cases in civilian realm.
A key aspect under the Feres doctrine is that the outcome of the case varies
according to the status of the member of the military at the time of the
alleged injury. For example, in Madsen v. U.S. ex rel. U.S. Army, Corps
of Eng'rs,70 the plaintiff was a Captain in the regular Air Force who was
on terminal leave expecting to retire in a month. 71 He sustained injuries in
a motorcycle accident and sued the United States for the negligent acts of
Army medical personnel.72 The suit was barred under the Feres doctrine
because the court concluded that the treatment was incident to military
service and that the plaintiff was on active duty status. 73 The court looked
to the fact that during his terminal leave and while on medical hold status,
the plaintiff was, in fact, on active duty status because he received active
duty pay, accrued annual leave, and accumulated credit for active duty time
later used in computing his military retirement pay.74 It did not matter that
the plaintiff was on terminal leave because, like other forms of military
leave, it could have been cancelled at any time and the service member
could have been ordered to return to duty.75 Correspondingly, the active
duty service member under medical care remains subject to the orders of
the hospital commander and the Uniform Code of Military Justice. 76 These
are some of the factors considered by courts when determining the status
of the plaintiff and whether a negligence suit should be barred under the
Feres doctrine.
In United States v. Johnson, the Supreme Court upheld the Feres doctrine
and articulated three of the doctrine's underlying factors:77
First, the relationship between the Government andmembers of itsArmed
Forces is 'distinctively federal in character'; it would make little sense
to have the Government's liability to members of the Armed Services
dependent on the fortuity of where the soldier happened to be stationed at
the time of the injury. Second, the Veterans' Benefits Act establishes, as
a substitute for tort liability, a statutory 'no fault' compensation scheme
which provides generous pensions to injured servicemen, without regard
to any negligence attributable to the Government.78

Of note is the third factor, "the peculiar and special
relationship of the soldier to his superiors, the effects
of the maintenance of such suits on discipline, and the
extreme results that might obtain if suits under the Tort
Claims Act were allowed for negligent orders given or
negligent acts committed in the course of military duty
. . . ."79 The third factor carries the most weight, as
the Supreme Court specifically stated that the first two
rationales are "no longer controlling." 0 This makes the
strongest justification for the Feres doctrine consistent
with the UCMJ's rational for many of its laws - "for the
good order and discipline of the military."8 '
Congress and the military made their priorities clear
by barring medical malpractice suits for the good order
and discipline of the military. Essentially, the military
holds barring suits on superior officers and good order
and discipline above the two main reasons for allowing
medical malpractice suits: redress for victims and
maintaining proper standards for medical personnel.
If one looks at the two rationales side by side, they do
seem to conflict. On one hand, if the military wants
efficient military functioning, it cannot allow soldiers to
question, second guess, and bring suit against superior
officers. On the other hand, if society wants the
medical community to maintain the utmost standards
of medical practice possible and provide redress for
those who are injured, it must allow patients to sue for
negligence. Faced with these two rationales for and
against malpractice suits, the Court in Feres chose the
option that ensured the good order and discipline of the
military.

C.Relief Bared Ag,ain,, ,st th1[,e Idvda
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In case there were any questions left regarding whether
a member of the military could collect a remedy alleging
medical malpractice, in 1976 Congress enacted 10
U.S.C. § 1089(a). The Act's purpose is to fully protect
medical personnel from any potential personal financial
liability that might arise from the performance of official
medical duties. 82 Its effect is to provide complete
immunity for individual military doctors, even where it
leaves servicemen without remedy. 83 It protects against
suits for personal injuries, including death caused by
a negligent or wrongful act or omission, and protects
the following persons: physicians, dentists, nurses,
pharmacists, and paramedical or other supporting
personnel, including medical and dental technicians,
nursing assistants, and therapists if they are in the
armed forces, National Guard (under specified times),
the DOD, the Armed Forces Retirement Home, or the
84
Central Intelligence Agency.
The plaintiff in Howell v. United States, outlined the
"Catch-22" situation in how 10 U.S.C. § 1089, when

combined with the Feres doctrine, left her without the
possibility of a remedy. " She made this argument
on the basis that 10 U.S.C. § 1089 makes the Federal
Tort Claims Act action against the United States the
exclusive remedy for negligence of military medical
personnel, yet Feres bars suits by servicemen against the
United States. 86 While she argued that this contraction
indicated Congress could not have intended such a result
and urged for an alternate interpretation of 10 U.S.C. §
1089, the court ruled that the interpretation she sought
was not persuasive when viewed in light of the case
law developed prior to the enactment of the statute. 87
Furthermore, aside from wanting to maintain the good
order and discipline of the military by preventing
military personnel from suing for medical malpractice,
there was also a more practical reason why Congress
enacted 10 U.S.C. § 1089, which was to eliminate
the need for personal malpractice insurance for all
government medical personnel.88
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Peacetime is when the nation is not at war 89 and the
soldier and physicians have no notice of an impeding
deployment. Times of peace are the instances when
a military patient-physician relationship most closely
mimics that of the patient-physician relationship in
the civilian world. While the military physician still
has duties to the command and nation, those interests
are lower than what they might be during a time of
war which, in turn, means peacetime indicates the
heightened interests and autonomy of the patient. Some
of the situations that may cause a military physician
to compromise principles for the good of the nation,
such as confidentiality or privacy in disclosing medical
information to superiors, are not present, and forced
vaccinations or treatment are not as necessary as they
might be if a soldier were preparing for war. The
environment is more stable and the soldier likely goes to
the medical officer on the base or near vicinity to where
he or she is stationed. While the nature of the military
requires military personnel to travel and move often,
during peacetime it is possible for the patient and the
physician to maintain a relationship that extends beyond
a passing check-up, and it is more likely that they can
build a long-lasting, trusting relationship.
The Feresdoctrine and 10 U.S.C. §1089 still bar medical
malpractice suits for soldiers, even during peacetime,
so long as the soldier is acting in the course of duty.
However, the lack of a hectic situation may reduce
the need for such suits in the peacetime environment.
During peacetime there are less immediate needs, fewer

battlefield injuries, and fewer excuses for proceeding
with treatment without informed consent or for acting
with negligence. Yet, these same reduced stressors may
also be the reason that lifting the bar on malpractice
suits may be more appropriate at this stage. The lack of
hectic situation, the reduced interests of the command
and nation, and the raised autonomy of the military
patient make it less necessary to hold the physicians to
a different standard than their civilian counterparts. It
is more reasonable that a military physician working
in a hospital, while still subject to chains of command
and orders, could be held to the same objective standard
of care to which civilian doctors are held. Granted,
allowing malpractice suits in this peacetime setting
could result in a snowball effect of suits. Even in
peacetime, it is not in the nation's best interests to allow
soldiers to sue superiors because of orders. However, it
is worth considering that many of the factors that justify
overriding a military patient's autonomy in a battlefield or
pre-deployment stage are not present during peacetime,
so a suit may be more justified. While these reasons to
lift the bar make sense in the civilian world because of
the goals of malpractice law (i.e. redress and upholding
proper medical standards), it still would not override
the interests of the military and the rationale behind
the Feres doctrine and 10 U.S.C. § 1089's enactment avoiding suits against superiors for negligent orders.

The pre-deployment setting lasts from when the
soldier is alerted that he or she will deploy to the date
of deployment. As a nation moves closer to war, the
interests of the command and nation begin to rise
and, as a result, the interests of individuals fall. One
example of this is the Military Selective Service Act, 90
which signs certain qualified individuals up for military
service and possibly war whether or not they consent;
it is the means by which the United States administers
military conscription. These actions on the part of the
government are constitutional,91 and the government
sees service in the Army as duty owed to the state. 92 At
these times a soldier can undergo treatment he or she
does not desire, be given vaccinations he or she does
not consent to, or receive unapproved drugs that he or
she did not knowx about nor giv e consent to receiv e. The
ever-conflicting paternalism of the military physician
rises and the autonomy of the soldier-patient falls.
Informed consent for vaccinations and treatments is one
clear principle of autonomy that the government will
compromise to achieve military success. For example,
prior to commencing Operation Desert Storm, the
combat phase of the Persian Gulf War, the DOD sought
and obtained a one-time waiver of informed consent
requirements, known as Rule 23(d), to permit the use

of investigational drugs and vaccines on American
Forces serving in the Persian Gulf.93 In persuading
the Food and Drug Administration (FDA) to waive
their requirements on the use of investigational agents
without obtaining consent from the soldiers, the DOD
argued that obtaining soldiers' informed consent was
"not feasible" in the exigencies of war."94 By following
the orders of the command and administering these
vaccinations without the informed consent of the
soldiers, the physicians showed increased paternalism,
and the military patients were subject to decreased
autonomy.
Additionally, it is arguable whether the physicians were
upholding or contradicting the important principles of
beneficence and nonmaleficence. On one hand, if the
vaccination saved a soldier's life, then the physician
may feel that he acted for the good of the patient while
simultaneously feeling that he harmed the patient by
administering the vaccine without the soldier's consent.
This is likely in contradiction with the Hippocratic
Oath, which every doctor must take, and is another
pressure exerted onto the military physician. If the
situation arose where the patient was demanding that the
physician not administer the vaccine, but the physician
received orders to administer the vaccine - adding
in the fact that it is a lawful order due to the waiver
obtained by the DOD - the physician would likely
have to administer the vaccine. This would tarnish the
autonomy of the soldier and, depending on how much
the military authorized the physician to reveal about
the vaccination, it may diminish the truth and veracity
principles for the physician.
In the civilian world, if a doctor performs a surgery
without the informed consent of a patient, it is
considered an assault, an unlawful touching, and the
patient would be able to seek redress through the court
system. In the military setting, however, there are two
issues that run contrary to the interests of the patient.
First, it is not always unlawful for a military physician
to administer treatment to a patient without his or her
informed consent as seen through the directives, orders,
and statutes enacted by Congress and the Executive
Branch. The military allows and sometimes orders
its physicians to administer vaccines, treatments, and
experimental drugs without the informed consent of
the patient or any consent at all from the soldier-patient
under certain narrow circumstances, in effect making
it a lawful touching. In the pre-deployment stage,
many of the environmental factors discussed in the next
section about the battlefield are not present, decreasing
the military necessity for such actions. However,
since the interests of the military and society are still
in heightened state and because the soldier is likely
deploying to a battlefield environment, the command

could still argue that it was militarily necessary to
administer the compulsory treatment.
Second, even if the touching was considered unlawful,
the military patient would still be barred from bringing
suit because of the Feres doctrine and 10 U.S.C § 1089.
While the soldier is in a pre-deployment position there
is little room to argue that the soldier is not on active
duty or acting within the course of military duty while
receiving compulsory treatment. Therefore, the courts
and Congress have effectively barred all personal injury
suits in order to maintain the discipline the military
so heavily relies upon to achieve the success of the
mission. The knowledge that a doctor is safe from a tort
action may further make it easier for him to administer
non-censual treatment or vaccinations, which further
keeps the physician and patient from achieving a wellbalanced relationship.

On the battlefield, it is common for the greatest medical
ethical dilemmas to arise.
Indeed, it is impossible to imagine a more challenging
environment in which to practice medicine than on a
battlefield. It is the antithesis of the ideal medical
setting. It is violent. It is noisy. It is chaotic. It is
in a constant flux. And it is unpredictable. Lack of
creature comforts is the least of the problems faced.
Noise levels prevent normal aspects of patient care.
Rapid movement, often on little or no advanced notice,
requires treatment facilities to be set up and taken down
very quickly. Patients can arrive before preparations
are completed. Medical personnel, as well as patients,
suffer from the fatigue and filth. 95
In addition to the challenging physical environment
surrounding physicians and patients, the physician has
the legal obligation to place the interests of society
(and the military mission of protecting and defending
that society) above those of the military patient. 96 In
situations of military necessity, such as on a battlefield,
military physicians must give absolute priority to
military needs, and therefore, will also give priority
to protecting and defending society when not doing so
would greatly sacrifice society's interests.97 In fact, the
Secretary of the Army may direct the medical care of
any individual on active duty and may determine that
the needs of the Army are so significant that they must
override those of the soldier-patient. 98 At this point, it is
likely that the strength of the autonomy of the patient is
at its lowest and the paternalism of the physician is at its
highest. This reduction in patient autonomy is in direct
correlation to the heightened interests of the command
and society during this time of war.

On the battlefield, the military physician faces issues
such as battlefield triage, 99 limited supplies, injured
enemies, questions of whether to administer euthanasia,
and return-to-duty considerations.' 00 For almost all of
these issues, the doctor must make decisions with the
interests of the military command and society in mind
first, and the individual soldier second. This is not to
say that the physician is not without any guidance. On
the battlefield, the physician applies the following rules,
listed in order of precedence, when priorities are in
conflict: (1) maintain medical presence with the solider;
(2) maintain the health of the command; (3) save lives;
(4) clear the battlefield; (5) provide state-of-the-art care;
and (6) return soldiers to duty as soon as possible.101
Military physicians have the duty to be as concerned
with the success of the military mission as they are with
their patients, and although returning soldiers to duty as
soon as possible is the lowest priority, there are likely
times when national interest may allow the military to
require soldiers to undergo life-saving or other medical
care to return to the front lines.
It does not always follow that it will hurt the military
patient if the military physicians obey their orders.
Oftentimes, due to the extreme nature of the battlefield
setting and the injuries brought to the attention of the
military physician, the physician may make risky
decisions to help save the soldier's life without his
or her first thought turning towards the military
mission or society as a whole. For example, in Iraq,
Army surgeons have become aggressive users of a
controversial drug called Factor VII, which promotes
clotting in cases of severe bleeding.102 Like in the
pre-deployment stage where soldiers may have to take
vaccines that the FDA has not yet approved, Factor VII
is still in a trial stage.103 However, the urgency of saving
a soldier's life in Iraq takes priority over possible ethical
conflicts.104 Furthermore, to improve the trauma care
which is a leading cause of death in war zones and is
05
the third leading cause of death in the Untied States,
top trauma surgeons strongly advocate conducting
clinical trials to improve trauma.106 These trials can be
ethically tricky "because trauma research can involve
trying novel treatments on severely injured patients
who cannot give informed consent." 07 However, the
dire situation in which many of the physicians find
themselves often justifies the use of risky, potentially
life-saving treatment.
Military physicians in a battlefield setting can also go the
opposite route with their paternalism and send soldiers
home using medical reasons as an excuse if they feel
that they can save a soldier's life by getting him or her
out of harm's way. This is most common with combat
stress disorder and was often experienced during the
latter stages of Vietnam. 0 s A physician's willingness to

send soldiers home early could result in the physician diagnosing a soldier
with a more serious psychological disorder, and further leave the soldier
with a sense of guilt for leaving his comrades because of the questionable
diagnosis.' 09 Furthermore, knowing of the existence of this less-thantruthful option may leave the physician with a sense of guilt if he chooses
not to exercise that option.
The battlefield stage is also where the Feres doctrine and 10 U.S.C. § 1089
likely affect the patient-physician relationship most. Due to the loud and
hectic nature of the administration of medical care on the battlefield and
in clinics near the front lines, there is already a compromised relationship
between the military patient and the physician. It is possible to see how an
injured military patient would desperately look to the physician to save his
life or ease his pain with any means available. However, without the time
and opportunity to become familiar with one another, it is more likely that
the physician will also have to make snap decisions without consulting as
carefully with the military patient or the medical community as would be
expected in the civilian world. As a result, issues such as the administration
of treatment with less than perfect trial results, without informed consent,
or with a reduced standard of care could occur more easily. Congress has
already barred the ability of soldiers to seek redress from the government
and individual health care administrators for medical malpractice for the
good-order and discipline of the military. It has also made clear that if
a physician has orders to act a certain way in certain situations that may
impede the autonomy of the military patient, he or she must do so to avoid
violating orders and may do so without the fear of a medical malpractice
suit.
At the same time, in this setting, the Feres doctrine and 10 U.S.C. § 1089
restrictions may make the most sense from the physician's standpoint.
After all, it seems unfair to hold the same objective standard of care to
military physicians with conflicting orders in a hectic, dangerous, and often
dirty battlefield environment as is held to civilian doctors in hospitals and
office buildings. In this situation, it may be more appropriate to hold the
doctors to a "reasonable-under-the-circumstances" standard. It is also in
this situation when it is the most important for military personnel, both
soldiers and physicians, to follow orders immediately and without question.
Therefore, it is more likely that a physician on the battlefield will need
to follow standing orders to perform a certain operation or administer a
certain drug without receiving the informed consent of the military patient.
Here, the physician should feel the most secure that her actions are for the
good of society and the command, and further, that she does not have to
face a possible malpractice suit in the future. The thought that following
an order under these circumstances may eventually cause the physician to
face a malpractice suit would likely dampen the resolve of the physician
to follow that order and may compromise the success of the mission. This
would produce negative consequences for the physician, the command, and
society.

The fourth setting is in a post-deployment stage, which is arguably very
similar to the peacetime setting in terms of the levels of autonomy and the
importance of the interests of varying stakeholders. In comparison to the
battlefield setting, in post-deployment, there is likely an increased level of
autonomy of the military patient due to the diminished immediate concerns

of the command and nation. There is also a reduced opportunity for
paternalism on the part of the doctor as compared to the battlefield because
the post-deployment setting lacks the immediate and stressful nature that
was present on the battlefield. Unless the physician is working in an
emergency room setting, many of the hectic theater-of-war elements are
not present. For instance, the physician does not have to make immediate
decisions regarding whether the soldier can and should return to the front
lines." 0 There is more time to sit and discuss options with the military
patient, and at this stage, the doctor has the opportunity to listen more
closely to the needs and desires of the soldier who has just returned from the
battlefield. There are many resources available to post-deployed soldiers,
and the military and medical communities are sensitive to the issues that a
returned soldier may face."'
In this stage, however, there are also additional needs and concerns that are
not present in the previous settings because the soldier has just returned
from a high stress and dangerous situation. There is a substantial possibility
that the soldier is dealing with injuries in this quiet and not-urgent setting both physical and mental injuries - that the physician did not have to deal
with in the previous stages except when on the battlefield.11 2 One example
is post-traumatic stress disorder (PTSD) that, by definition, occurs after a
stressful event. PTSD is a unique diagnosis in that use of the term requires
determination of an external gatekeeping condition: exposure to an event
through "direct encounter or witness that involves actual or threatened
death or serious injury combined with a response involving intense fear,
helplessness, or horror."" 3 At this stage, the relationship between the
patient and his physician would likely depend on trust, veracity, privacy,
and open communication.
There is also the possibility of the issue arising that the soldier returns from
the front lines to be treated by a physician who had never deployed. In this
case, a soldier may not have the same trust in the physician that he might
have if the physician had been at battle and experienced the same stresses
and injuries as the military patient. It is possible that the military patient
feels he has more answers and experience than the physician, which may
make it more difficult for the soldier to accept the advice of the physician,
resulting in a conflict in their relationship. This is especially likely in the
cases of PTSD where the soldier may feel more comfortable with the person
administering his mental health plan if he or she has experienced the same
issues that the military patient is currently feeling." 4
It is in this post-deployment stage that the most mental harm could
result from a barred medical malpractice suit. After all, if a physician is
negligent in the treatment of an injured military patient who just returned
from a battlefield, the resulting injury may compound the stresses already
experienced by the military patient. She may feel that she did her part by
following orders, doing her job, and returning safely from enemy lines. It
would likely be mentally devastating for a soldier to have an injury with
no chance of recovery occur due to the negligence of her physician once
she made a safe return. In post-deployment, the soldier, in most cases,
remains on active duty, so the same concerns and desires for good order and
discipline still override the needs of the individual soldier and enforcement
of medical standards when in reference to the Feres doctrine and 10 U.S.C.
§ 1089's bar against medical malpractice suit.
In this stage, the physician should take the care and time to understand
the difficulties experienced by the military patient. There is a high chance

that the soldier just returned from the hectic situation described in the
"battlefield" section where her autonomy was at its lowest ebb. While it
is in the nature of the military for personnel to rotate duty stations every
so often, physicians and patients in this stage should do everything in their
power to maintain a stable atmosphere, as post-deployment is likely a
"healing" stage which requires consistency. In the post-deployment phase
it is important for the physician to understand the desires and concerns of
the patient to best meet those needs and develop a trusting and truthful
relationship.

SCon cl.u,",Sion
This article outlines the bioethical issues facing the patients-physician
relationship in the military. Both parties have challenges and pressures that
are foreign to those in the civilian world. While military physicians must be
as equally qualified to practice medicine as their civilian counterparts, they
are subject to different standards and have loyalties not only to the patient,
but also to the military command, society, and the medical community.
Military physicians should be cognizant of the fact that military patients'
level of autonomy rises and falls depending on the state of the military and
nation, and adjust his or her treatment behavior accordingly. In the cases
where the interests of the military override the wishes of the individual
soldier, the physician should do everything in his or her power to, at the
minimum, fully explain the treatment the soldier is about to receive.
Barring the ability of members of the military to collect damages from
instances of medical malpractice lowers the autonomy of the military
patient even further, and could possibly compromise the patient-physician
relationship. While the brunt of the responsibility falls on the physician to
ensure the welfare of the patient, the military physician is not the only party
here that should take extra precautions. Military patients should remember
that, while limited at times, they still have a say in their medical future.
It should be the goal of both the military patient and physician to discuss
issues of autonomy, paternalism, and conflicting loyalties, and to promote
an open dialogue about these sensitive issues.

40 Atln Meisl,

Mark Kwzews -ki, Legal and Ethical,'

MN.2521 2521 (1996),rcieteJll
41 See Mook re v, iegents of& Univ (ofCat, 51 Cal, 3d
eul','-el
moYudrsci,,'
0-())k,
f'drlw'-dAt(1U,,
120T129 (1990) (ho(ling tlhat inl solicitini-g th e patient"C's
cosnthe researchi ph1-ysician- had the obligationr to5()4)-ra
ewavd ,fyb
h
'o
reveal to the patienit his financial interests inl m--aterials rsditl-a'ygunsc] a
olyifllePeiIal1
har-ivesteld from thea patienut),
l
l lti
ru) l h
42Aom51 Cal, 3d at 129,
eci
13) 4!ld N&5415
Ee icsci Military
43 Michael E. Frisi-na. A5dca
BimdclRsac,2 MHITARY MED EmIUcs 533, 551
Sy.A19(OBlbealE
(2003) [bere-oinafter Military BimdclResearc.s,,.h],
rgt
ebs(teAle
44 Se ePE A. SAi-ZBURG,
Mk. R
lEvm. MA-,NUlAL§
eeri (O)msWtanlfk6.nel
313,04. ('2003) (quoting Analysis, Mil. Rt. Evid. 313(b))
Cc liiw
nestl!S-r-,,ir ajsi~
i
("op lsoryrinlaflysis, wehrranidom--' o)r notl, mal-'ude
rsditaled1b
Wnim
dcue
fo pporit edcl upses, see Rule 312(f),
i l1cc
whichl and thet product of such a prolcedurwe if otherwvise
rille
msn
e u~atdufy
as.lal
admissible rmayb used a
or-nril"
45
Se Navy Medical Corp Recrtin Brochure--',
(Th'le m-ilitar"y is nowt inli ined to have its physicians strayinteE
firoml" accepted me-.dical ,practices eithrk Fr example,
e-od/s,,ssh' teRsavXE
in o)rder to jo'in- thle NavyMedical Cori--ps an applicant
1V"1'1 1e
mu-ilst: (1) have gra--dkuated fom anl eligible medical school
ieBrts.
4A
1-3,S'
&
975"
accredited by the American. Medical Association (AMIA)
(04,m
or the Aml erica Oteopathi c
AsoitoAOA); (2)
52Gut17(:aApdI20
hlave completedl o"ne year ofgadaechol in a pro)gramn
137
,CAp,1)86,
rpWibltN0
approved by th~eAM Ao)r AOA; (3) hav".e al cturren-t state 53Mrn
medical license within one year of enterinlg the Nav,,y
aeulc
vstdFb,
Medicl Corpsiad, (4) be able tocoplt 20 years of I
41 08 (As
a ~l
l t" evc l h
active serwice prior to age 60,),,US
m"
a-inl -r )ee.
46 F~ield Ma-l-nual 8-5 51,3 Plning for Health
mdcli
uruc-,
m-al
l ~e-\,--ail
service Suppot (,S, Dep't o)f the Arml-y 1994l),
ilmg
eieetaeyx'
nwfc-l
c-dis
e-tAn
Conunl-and also) includes the auth
rityad, responlsibility
huh.lay lurifekll
und-htc&Ytl
for effcectively usiglvaila-,ble resourllces and for planning, 5
w 0USC
01(dsusn
h urx s - J
organizing, directing, coordinating, and controlling
IC
§07
l.sq)
military forces fOr the accomlishmnt o assigned"'eriw
110011
hskvstd Fb

training, and disciplinle olf'assigned anld attached-11
471 IOof. Willoughby, 345 U..83, 92 (1953)51nuoasmltrhethril"
(subsequently overrl-lied. onother girounds); "[T]hle very
essence o f coryp"13ulsoj; senvice is the subo~rdinationm of 5
the desires anld interests of the individual to the ni-eeds
0%"-"eof teservice" rETSrin to how a con-sc-ripted doctor
rmay have to perform servie ote1ta1hs0is0coc
dpen-ding onl the -needs oWfte Arm y.) see abo STEP HEN,,n'ldpatcetey
A,
rrao MiiREv
MA fu-)A'L §313,04 (2003)
dte
(quoting Anmalysis, Myil. Rt.Evid, 3 13(b)) ("I
e may) bess
a-ppropriate totstk -- by coml- 1sory production of urine
is p(nsse

r ' iI/
1A
u

\\N\

~

-*,20),E

iIN"
one' / iet
p
)u
8 2.,))(A' cil11b ~-,Jwe
usal'e
hie
t~lI\

ae - hliew"lpne
llscl- wspteif"
a -ha
f, eqkst
nweg
silsl-,.
y h
n-il-br(fh
lw ia

1.......

30-6(147 supersceed b ystatute otnother gronds
("owaeve extenta~
state law nmy a.-ply" to govem'n the-i relatikon~s betweenslir or otesin the

c~tici,., a

orO unaysviudlc
'eCurtttdtht"t]wsotrtn
,armne d forces aund perso kns outside thern ornfera
governmental agenc-ies,
i
tescope, 'nature, legal i-ncidentas and con, seq.ue~nces of the relatio~n betweeniit~eavnj
ilta
n h'me,)
l
9
toc4,
Rso'. .',
93Mfiom
persons in service and the Goenetare fnaetlyderived
Aederal sout-rces adgovemedcll byflederal auhrt.);see ao TabesCase,
14 ~
,.1 q~tngal-tr
et
AssatSceayoDR
80 U.S. 397 (18711); Ku~rtz v, olit 115 1US, 487 (188-5),
64 28 U0S1C.§2674, ("Theited
States shallI beliable, respecting the
eadanHu
nSrvcs30ctot-19)
skso,-, seT
provision~s of' tis title relating to tort claims, in the sarne manner and to thl-e 9 1ma 2
samtne
exetas a1rivate idividlual underflike circumstances
E,.-W :2 N4LrJV"),
7
65 -Feres v, nie States" 340) US, 135" 146 (195k0),
'urb'iYe"'01ieo'h
ugo
eeaDpr~ni-f
fh
66
M:at 136-137 (dismissing two o~f tecamwhhwere m--edical
[ -ie
ttso
neia
())[ee
ftro,,
i-nntue i~nthe first one" the J~snCase,. thlaintfnewn
aun
abdomn,,inal opera'tionr", adeight motlater, in the cour"tse ofaohrsurgery,
9
a towel thirty inche long by eightee-n w,
mart-ked "Medical Departm"rent
-oe2"
tohskn, 7.- 1 E 3
",S, An -"was discovered an~d removed forn his stomac: in te seconde
e
case, the Griq t case, Gr"iiggs' exectIrix alfleg-'ed that riggs died wieon
du~ty becautse of'the negligent and unskillfill medical ,1 treatment by Arm'-y
surgeons.),

67

sria
ra.,.,t,
n.,dc.
hmiaiainfOe
nnyoatv
snees--,y,
la-ymme
ln
9CUHT' )(11NR

TX

o

An-

,
ilut
Srlg.

Mat 14 1,klfimMse(1t

69 Ill at 14 1-42,
ee--di
roiynesadthteycs.ctems
fiin
'70 841 -112d 101 (10HT Cir. 1987),\\nl
ugclmnoeeui-nt
'71 Id at 10 12sytmt
lo".tascre".sJbd
i.'
reaetbi'fh
72 /1111Meiij773 Id at 1014"-.tism-,t
774 Id at 1013.tnsonfhtisIcdbneryaldpoe
75 See UNS Departmenit of the.Air Force, 7 August 1981, Reg- 3-9,, paragamiial .jrdpten
roesuRing
cnb'
1-32,dsrdrt
76 See UXS earmn of the Army, 4ryAdcliatment
Fcilit ies
10
JDeatn-'mtkotliAry,
Geea dnnitain sigo
C A-, Armny RZeg, 4k0-2,, para. 2-1 (a)
MhntnD.
A 1Spu-brI94 fil
N.-'1aua
-5
0
lxBrnoAty1Q
ssei
to.,--,---,
(chaun ge 1, 15 Jul.y '191)
777
United States v, Johnso, 481 U.S. 68;1 (198-7),
YTusNNk,
"NNTtuitbee
78 Idat 684J n,2,
i lt/6r 1tnPmC-t I(.,skvstdIe,24,DS
79
Id(citing SeclArEniernCo
nUtdAts,431 U.S.
10 11"
666, 671-672 (1977)),14
(Wtsodessvrl nJue eeydyinlaq1[-wm
80 United States v
JI Shaer J73US, 52, 58 n.4A (1985)); ciUnited States cnta~d
atO
eiiie
["rti
tras )
v. Atkison,' 8251 2d, 202, 206 (9th Cir. 11987) (barring the-i claimn of' a rnale
15Il(icsigwa
sbh-dhatdsaea -,dc- Cr,
service mebrwho gave birth to a. still-born baby due to) the negligence
16
(eciiqtps~,en.ss~lia
o.Jhn llonb
e
ohemiiaydoctor and stating, "[a]lt1hough we believe thath the militarya
-,
discipl ine rationa,.le does not support applicationr. of the Irsdoctrine in this
Ptholg
t, eihk tteUiest
~~tyadadapy
case"' th1-e first two rationales support. its application")
8 1 Se 10 U",S.C§ 9,34 UCMIJ
Art, 1"34,
0711
82
Hradzv, Koch - 14413 RSupp, .Z347, 34-19 (DD,(C., 1978) (ciin S08",
Ihiso-,,he
/i'
- . oe9,,
7-4
RE.NO
94-1 264, 94-th Con -,g., 2d Sess, at 9 (1976), nqprintect in 1976
19
a 7
U ..... 4443, whkirch- states: "'The bill is in-ktnded to provide, throug, h 10Athesmtiehretl
btepoiiiy
nt
applicatio-n of the Federal Tobrt Claims Act, protection frmindividua--ldely
liability to certainr' mrediCalprone
while actinig within the scope of their
IIIDptolDtenePs-elyetHaTRassmn
N
official duties. In short, defn
medical personnel would be ii nnunidzed
-,veblw(as

\\MM
MMMM

xMMM

10

M

mg

ommmmm

